TREATY OF EXTRADITION BETWEEN
THE REPUBLIC OF CHINA AND THE
REPUBLIC OF MALAWI

Signed on April 12, 1994

WHEREAS the Republic of China and the
Republic of Malawi are desirous to regulate by
mutual agreement the relations between the
Republic of China and the Republic of Malawi in the
sphere of extradition of offenders;

NOW, THEREFORE, the Republic of China and
the Republic of Malawi (hereinafter referred to as
the Contracting Parties) agree as follows:

ARTICLE 1
OBLIGATION TO EXTRADITE

The Contracting Parties undertake to extradite
to each other, subject to the provisions of this Treaty
and their laws relating to extradition, any person
who is accused or was convicted of the commission
within the jurisdiction of the requesting Party of any
offence specified in Article 2 and who finds himself in
the territory of the requested Party.

ARTICLE 2
EXTRADITABLE OFFENCES

(1) Extradition shall be granted in the case of a
person accused in respect of any act which is an
offense under the laws of the requesting Party
as well as those of the requested Party and
which is punishable in terms of such laws by a
sentence of imprisonment for a period of one

' year or more or by a more severe penalty other
than a fine alone. Extradition shall be granted,
in the case of a person convicted and sentenced
in respect of such an offense, for the purpose of
enforcing such sentence or the balance of such
sentence irrespective of the period of
imprisonment or other more severe penalty
imposed.

(2) If the request for extradition relates to more
than one offense for some of which the
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(1

(2)

(3

4

(5)

punishment is less than that prescribed in
paragraph (1) of this Article, the requested
Party may in its discretion grant extradition
also in respect of the latter offenses.

ARTICLE 3
SURRENDER OF NATIONALS

Subject to paragraphs (2) of this Article, each
Contracting Party may refuse to surrender its
own nationals to the other Party. However, such
Contracting Party, by so refusing, is obliged to
proceed against and try the person sought for
the offense with which he is accused, and to
notify the final result of the case to the other
Party.

A Contracting Party shall not refuse to
surrender its own national where the competent
courts lack appropriate jurisdiction over a
person whose extradition is sought.

If the person whose extradition is sought has
acquired the nationality of the requested Party
by naturalization after the commission of the
offense, the requested Party shall not refuse
such an extradition.

If a person whose extradition is sought
possesses a dual nationality of both Contracting
Parties, he shall be deemed to be a national of
the Party in whose territory the offense was
committed.

If the nationality of the person cannot be
ascertained by locus delicti (i.e. the place of
offence), it shall be determined according to the
substantial ties between him and both of the
Contracting Parties.

ARTICLE 4
POLITICAL OFFENSES

Extradition may be refused if the the offense in

respect of which it is requested isregarded by the
requested Party as a political offense.
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ARTICLE 5
MILITARY OFFENSES

Extradition should not be granted in respect of
any offense under military law if such offense is not
an offense under ordinary criminal law.

ARTICLE 6
PENDING PROCEEDINGS FOR THE SAME
OFFENSE

The requested Party may refuse to extradite any
person if the competent authorities of such Party are
proceeding against such person in respect of the
offense or offenses for which extradition is
requested.

ARTICLE 7
PROCEEDINGS AND SENTENCES FOR
DIFFERENT OFFENSES

When the person whose extradition is requested
is being proceeded against or is serving a sentence in
the territory of the requested Party for an offenses
other than that for which such extradition has been
requested, his surrender may be deffered until such
proceedings have been concluded or such or any
other sentence has been served or carried out.

ARTICLE 8
NON’BIS IN IDEM

Extradition shall not be granted if final
judgment had been passed by the competent
authorities of the requested Party upon the person

whose extradition is sought in respect of the offence

or offences for which extradition is requested.
Extradition may be refused if the competent
authorities of the requested Party have decided
either not to institute or to terminate proceedings in
respect of the same offense or offenses.

ARTICLE 9
LAPSE OF TIME

Extradition shall not be granted if the person
whose extradition is sought has, according to the

183

# A
BEHEMIE

AT R B EZ IO RS 4o
AT B R — ] kR R LR
#oERAEGNE -

B
# R e AT B EATEA T

KA RBZLFEH WLk
HRIBZICRATE > HA—AR
AT IR+ AFIERIIEAL -

B i
# R B IE FE AT A L8 IR

ik R B ZAR » BEF
KE BV Z R FITA » AR
FERBEAEBRA > £ T B TFRIRA
B AR IFREFRTF
HREFEESMNAPITZEREZ

NG S
—¥ 1 BE

e FRAZEEEH » #HL
FRIBEZANR > FERFBEZL
RATE P CRETH A BRA
gl o

ik RAZELEEHREH
Bl —Je B 4T B R 2 A I R4 K
NG E 0 IFIERBIE -

5 AR
R 7K

FRIBIRTE - LEH
HE AT MM > 4R RE HHHKE



184

laws of either the requesting or the requested Party,
become immune by reason of lapse of time from
prosecution or punishment for the offense for which
extradition is requested.

ARTICLE 10
THE REQUEST AND SUPPORTING
DOCUMENTS

(1) The request for extradition shall be in writing
and shall be communicated through the
diplomatic channal or such other channal as
may from time to time be agreed upon by the
Contracting Parties.

(2)

The request for extradition shall be
accompanied by -

(a) if the person whose extradition is sought is

(b)

(c)

(d)

(e)

a person accused, the original or a certified
copy of the warrant for his arrest or court
order having the same effect and issued in
accordance with the law of the requesting
Party as well as prima facie evidence of the
commission of the offense by such person;

if the person whose extradition is sought is
a person convicted, the original or a
certified copy of the record of his conviction
and enforceable sentence, and a statement
showing how much of the sentence has not
been carried out;

a statement of the offenses for which
extradition is requested, in which the time
and place of their commission, their legal
description and a reference to the relevant
legal provisions shall be set out as
accurately as possible;

a copy of the relevant enactments or, where
this is not possible, a statement of the
relevant law; and

as accurate a description as possible of the
person whose extradition is sought together
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with any other information which will help
to establish his identity.

ARTICLE 11
DOCUMENTS RELATING TO EVIDENCE

The authorities of the requested Party shall

admit as evidence in any proceedings for extradition
any deposition or statement on oath or affirmation,
whether or not taken in the presence of the person
accused, any record of any convection, or any
warrant issued in the requesting State or a copy or
notarized translation of the aforesaid documents, if
such documents or a copy or translation thereof are
authenticated-

(a)

(b)

by being certified, by a judge, magistrate or
other competent officer of the requesting Party,
to be original documents, or to be true copies or
translation thereof, as the case may be; and

either by the oath or affirmation of some
witness, or by being sealed with the official seal
of the Minister of Justice or other competent
authority of the requesting Party, or in such
other manner as may be permitted by the law of
the requested Party.

ARTICLE 12

ADDTIONAL EVIDENCE OR INFORMATION

(1

(2)

(3)

If the requested Party requires additional
evidence or information to enable it to decide on
the request for extradition, the requesting Party
shall submit the necessary additional evidence
or information within such time as the
requested Party shall designate.

If the person whose extradition is sought is
under arrest and the additional evidence or
information submitted as aforesaid is not
sufficient or information is not received within
the period specified by the requested Party, he
may be discharged from custody.

Such discharge as referred to in paragraph (2) of
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this Article shall not bar the requesting Party
from submitting another request for extradition
in respect of the same offense.

ARTICLE 13
RULE OF SPECIALITY

A person who has been extradited under this
Treaty shall not be proceeded against, sentenced or
detained with a view to the carring out of a sentence
for any offense committed prior to his surrender
other than that for which he was extradited, nor
shall he for any other reason be restricted in his
personal freedom, except in the following cases:

(a) When the requested Party consents thereto. A
request for consent shall be submitted by the
requesting Party, accompanied by the
documents mentioned in Article 10, paragraph
(2), and a legal record of any statement made by
the extradited person in respect of the offense
concerned. Consent shall not be withheld when
the offense for which it is requested is itself
subject to extradition in accordance with the
provisions of this Treaty.

(b) When the person, having had the opportunity to
leave the territory of the requesting Party, has
not done so within 45 days of his final discharge,
or has voluntarily returned to that territory
after leaving it.

ARTICLE 14
RE-EXTRADITION TO THIRD STATE

Except as provided for in Article 13,
paragraph(b), the requesting Party shall not,
without the consent of the requested Party,
surrender to a third state a person surrendered to
the requesting Party and sought by the said third
state in respect of offenses committed before his
surrender. The requested Party may require the
production of the documents in respect of the offense
for which the third state is requesting extradition
before giving its consent for re-extradition.
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ARTICLE 15
PROVISIONAL ARREST

(1) In case of urgency the competent authorities of

(2)

3)

(4)

the requesting Party may request the
provisional arrest of the person whose
extradition is sought. The competent
authorities of the requested Party shall decide
the matter in accordance with its law.

The request for provisional arrest shall state
that one of the documents mentioned in Article
10, paragraph (2) (a) or (b) exists and that it is
intended to send a request for extradition. It
shall also state for what offense extradition will
be requested and when and where such offense
was committed and shall so far as possible give a
description of the person whose extradition is
sought.

A request for provisional arrest shall be sent to
the competent authorities of the requested Party
either through the diplomatic channel or direct
by post or telegraph or by other means affording
evidence in writing and acceptable to the
requested Party. The compentent authorities of
the requesting Party shall be informed as soon
as possible of the result of their request.

Provisional arrest may be terminated if within a
period of 18 days after the arrest the requested
Party has not received the request for
extradition. In any event, the person whose
extradition is sought shall not be detained
longer than 40 days after the date of provisional
arrest if the requested Party has not received
the request for extradition and the documents
mentioned in Article 10, paragraph (2), within
that period. The requested Party may release
the person whose extradition is sought from
provisional arrest at any time but, if he is
released, the requested Party shall take
whatever measures available under its law that
it considers necessary to prevent the escape
from its territory of the person whose
extradition is sought.
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(5) Release from provisional arrest shall not debar
rearrest and extradition if a request for
extradition is received subsequently.

ARTICLE 16
CONFLICTING REQUESTS

If extradition of the same person is requested
concurrently by more than one state, either for the
same offense or for different offenses, the requested
Party shall make its decision having regard to all the
circumstances and especially the relative
seriousness and place of commission of the offenses,
the respective dates of the requests, the nationality
of the person whose extradition is sought, his
ordinary residence and the possibility of subsequent
extradition to another state.

ARTICLE 17
SURRENDER OF THE PERSON WHOSE
EXTRADITION IS SOUGHT

(1) The requested Party shall inform the requesting
Party through the channal mentioned in Article
10, paragraph (1), of its decision with regard to
the request for extradition.

(2) Reason shall be given for any complete or partial
rejection.

(3) If the request is granted, the requesting Party
shall be informed of the place and date of
surrender and of the length of time for which the
person whose extradition is sought would have
been detained between the date of committal
and the date of surrender.

(4) If the person to be surrendered has not been
received on the appointed date by the requesting
Party, he may be released after the expiry of 30
days. The requested Party may refuse to
extradite him thereafter for the same offense.

(5) If circumstances beyond its control prevent a
Contracting Party from surrendering or
receiving the person to be surrendered, the said
Party shall so notify the other Contracting

A BREERWAHBEHRE > FF
RERRRRER B
TR -

F+ 5k
*RZ A

B A E — A mh A
Bl—RRTARXREAZIREITA
Bl ok sk KB o G REUR S
ABRERZBTFURE » ARFRE
RRITEIRERERLREIITE
W BHRERBZ AN HKHFR
FlBRANZEE ~ LA FE G
BAEKINETFROEEZTEME -

%tk
WHRINBARZEL

—~ RHEKBENEEHER R
Tl Z 348 o A8 B 51 R 3%
RZ AR » Wik KA o

S WA RG S ZELERE
‘b o

11

s e RELE BMBEZN
wiine o ABRKF LR
Z AN B FApeEAe BB
ko B B 0 B AR 4
HERE o

in

W~ wF RBAAYEINA
SRMBEZAR FERA
BAZ TR B LE
Mo RHBMFRKEAMFIELE
B~ RATE I BEA

B~ Ao B R YLK
BREGHE—F R RELE
BRI AR o BLE
REH BT HE - 3



(1)

(2)

(3)

(4)

(1

Party. The Contracting Parties shall thereafter
agree upon a new date for surrender and the
provisions of paragraph (4) of this Article shall
thereupon apply.

ARTICLE 18
HANDING OVER OF PROPERTY

The requested Party shall, in so far as law
permits and at the request of the requesting
Party, hand over to the latter, property-

(a) which may be required as evidence; and

(b) which has been seized under the authority
of a search warrant or which, at the time of
arrest, was found in the possession of the
person whose extradition is sought.

The property referred to in paragraph (1) of this
Article shall be handed over even if extradition,
having been granted, cannot be carried out
owing to the death or escape of the person whose
extradition is sought.

When the said property is liable to seizure or
confiscation in the territory of the requested
Party, the requested Party may, in connection
with pending criminal proceedings, temporarily
retain it or hand it over to the requesting Party
on condition that it be returned within a
specified period of time.

Any rights which the requested Party or third
Parties may have acquired in the said property
shall remain unaffected. Where such rights
exist, the property shall be returned without
charge to the requested Party as soon as possible
after the trial , unless such rights have been
waived.

ARTICLE 19
TRANSIT

Transit through the territory of either
Contracting Party shall be granted to the other

I
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Contracting Party in respect of the extradition
of any person from a third state in accordance
with the following provisions:

(a)

(b)

(c)

(d)

A request for transit shall be submitted in
the manner prescribed in Article 10,
paragraph (1), in respect of a request for
extradition,

The provisions and conditions laid down in
this Treaty shall apply mutatis mutandis to
such a request as if it were a request for the
extradition of the person concern.

The Contracting Patty requested to grant
transit may require the production of the
documents mentioned in Article 10,
paragraph (2), before granting the request
for transit through its territory.

If the person whose extradition is sought is
to be transported by aircraft over the
territory of either Contracting Party, the
following provisions shall apply:

(I) If no intermediate landing is
scheduled to be made, the requesting
Party shall notify the Contracting
Party over whose territory the flight is
to be made and shall confirm that a
warrant of arrest or a conviction and
enforceable sentence exists and shall
give an assurance that in view of the
facts known to it and considering the
documents in its possession, there is
no reason why transit in accordance
with this Treaty should be refused. In
the case of an unscheduled
intermediate landing, the notification
concerning the use of air transport
shall have the effect of a request for
provisional arrest as provided for in
Article 15, and the requesting Party
shall thereafter submit a formal
request for extradition.
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(i) If an intermediate landing is to be
made, the provisions of
subparagraphs (a), (b) and (c) of this
paragraph shall apply.

(2) Any right of transit arising from the operation of
paragraph (1) shall be exercised in accordance
with such conditions as the requested Party may
prescribe.

(3) Notwithstanding the provisions of this Article,
the requested Party may refuse a request for
transit if it is of the opinion that such transit
would endanger public order in its territory.

ARTICLE 20
LANGUAGE TO BE USED

Where the Government of the Republic of China
is the requested Patty, the documents to be produced
shall be accompanied with certified translations into
English if such documents are not in English. Where
the Government of the Republic of Malawi is the
requested Party, the documents to be produced shall
be accompanied with certified translations into
English, if such documents are not in English.

ARTICLE 21
EXPENSES

(1) Expenses incurred in the territory of the
requested Party by reason of the arrest,
detention and maintenance of the person whose
extradition is sought, and any court proceedings
arising from the request for extradition, shall be
borne by that Party.

(2) The requesting Party shall bear the expenses
occasioned by the conveyance of the person
whose extradition is sought from the place
where he is surrendered to its own territory.

(3) Expenses incurred by reason of transit through
the territory of a Party requested to grant
transit shall be borne by the requesting Party.
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ARTICLE 22
APPLICATION OF THE TREATY

This Treaty shall apply to offenses committed
and sentences imposed whether before or after the
date upon which this Treaty comes into force.

ARTICLE 23
SETTLEMENT OF DISPUTES

Any dispute arising out of the interpretation
and application of this Treaty shall be settled by
mutual consultation through diplomatic channels
between the two Contracting Parties.

ARTICLE 24
RATIFICATION AND ENTRY INTO FORCE

This Treaty shall be ratified in accordance with
the constitutional processes of each Contracting
Party and shall come into force upon the date on
which instruments of ratification thereof have been
exchanged.

ARTICLE 25
TERMINATION

Either of the Contracting Parties may terminate
this present Treaty at any time by giving six months’
written notice to the other Party through the
diplomatic channel.

IN WITNESS WHEREOF the undersigned,
being duly authorized by their respective
Governments, have signed and sealed this Treaty in
duplicate in the Chinese and English languanges,
both text being equally authentic.

DONE at Lilongwe, on this 12th day of the 4th
month of the eighty-three year of the Republic of
China, corresponding to the 12th day of April, 1994.
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FOR THE GOVERNMENT OF THE
REPUBLIC OF CHINA

[Signed]

C.d. Shih

Ambassador of the
Republic of China to the
Republic of Malawi

FOR THE GOVERNMENT OF THE
REPUBLIC OF MALAWI

[Signed]
L. G. Munlo, M. P.
Minister of Justice
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