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ABSTRACT

The recent development of domestic as well as internatembération
law rapidly changed in many countries, due to the international trade and
commercial relationships became more interdependent and closer. There are
various domestic and international arbitration issues, both in legal amendment
and practice, @ed to be conducted further discussion and research works. Thus,
Ahow to i mprove the arbitration | egal
issues by the government and practitioner. In recent years, many international
organizations (UNCITRAL), institutes ohternational commercial arbitration
(ICC), and countries/territories (France and Hong Kong) had amended its
arbitration laws and rules.

The first Commercial Arbitration Ordinance of R.O.C. promulgated on
January 20, 1961, and adjusted its title as Aabdn Law of R.O.C. on
December 24, 1998, which effective six months later. During these years, the
amendment process only included three provisions, Articles 8, 54, and 56, on
July 10, 2002. After UNCITRAL Model Law amended in 2006, many institutes
of international commercial arbitration and countries/territories had reviewed
and adjusted their arbitration law and rules followed by new UNCITRAL
model Law. Based on above background, this research project aims at
exploring the systematical problems as wedl the practical experiences in
Taiwan. Furthermore, this research project also refers to the current changes of
UNCITRAL Model Law and arbitration law of other countries/territories
(especially amended their domestic arbitration laws after 2006). Therchse
project finally provided the recommendations for possible amendments of
arbitration law in Taiwan. It is hope that this research could strengthen the legal
and business environment of Taiwan, and improved trade and economic
attractiveness of our cougtin the future.

Keywords: United Nations Commission on International Trade Law
(UNCITRAL), UNCITRAL Model Law on International Commercial
Arbitration, French Code of Civil Procedure, Hong Kong Arbitration
Ordinance,International Chamber of Commerce QCRules of Arbitration,
Arbitration Rules of China International Economic and Trade Arbitration
Commission (CIETAC).
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(United Nationals Commission on
International Trade Law UNCITRAL) 2006 7 7

(UNCITRAL Model Law on International Commercial Arbitration

2006 UNCITRAL Model Law) 12 4 61/33
1 2006
UNCITRAL Model Law 2 UNCITRAL Model Law

UNCITRAL Model Law
UNCITRAL Model Law

UNCITRAL 1976 (UNCITRAL
Arbitration Rules)

2006
UNCITRAL Model Law
2006
UNCITRAL 1985 6 21 2006 UNCITRAL
Model Law ° 12 11 40/72

UNCITRAL Model Law ¢

! G.A. Res. 61/33, U.N. Do&/RES/61/33 (Dec. 18, 2006).
2 G.A. ResA/40/17,suprancte 1, and G.A. ResA/61/17, annex | (Jul. 14, 2006)

% Official Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17),

annex .
* |d., iRemmmendsghat all States give due consideration to the Model Law on International
Commercial Arbitration, in view of the desirability of uniformity of the law of arbitral
procedures and the specific needs of international commercial arbitration poactice.

4



5 UNCITRAL Model Law

UNCITRAL 2006 7 7 (
2006UNCITRAL Model Law) 12 4 61/33
6 2006
UNCITRAL Model Law ! 2006
()
2A () 7
()
17 ()
A 8
UNCITRAL Model Law 2006
()

UNCITRAL Model Law
UNCITRAL
(Model Law)

UNCITRAL Model Law

® 1d., fiConvincecthat the establishment of a model law on arbitration that is acceptable to
States with different legal, social and economic systems contributes to the development of

har moni ous international e C 0 n dicaitlg contribdtea t i on s,
to the establishment of a unified legal framework for the fair and efficient settlement of
di sputes arising in international commerci al

 G.A. Res. 61/33, U.N. Do&/RES/61/33 (Dec. 18, 2006).
" G.A. ResA/40/17,suprancte 1, and G.A. ResA/61/17, annex | (Jul. 14, 2006)

S| UNCI TRAL S eExplasatosy Naoteaoh the 1885 Model Law on International
commercial Arbitration as amended in 2006, UNCITRAL Model Law on International

Commercial Arbitration 1985 With amements as adoptedin20®6 p. 23 (2006) .
5
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UNCITRAL Model Law

9

UNCITRAL
Model Law
UNCITRAL Model Law
UNCITRAL Model Law

10
()
UNCITRAL Model Law 1 1 1
° |d., at 2425.
10 1d., at 25.
“Article 1 (Scope of application): A(1) This L

arbitration, subject to any agreement in force between this State and any other State or States.
(2) The provisions of this Law, except articles 8, 9, 17 H, 17 1, 17 J, 35 and 36, apply only if
the place of arbitration is in the territory of this State. (3) An arbitration is international if: (a)
the parties to an arbitration agreement have, dirtieeof the conclusion of that agreement,
their places of business in different States; or (b) one of the following places is situated
outside the State in which the parties have their places of business: (i) the place of arbitration
if determined inpr pursuant to, the arbitration agreement; (ii) any place where a substantial
part of the obligations of the commercial relationship is to be performed or the place with
which the subjeematter of the dispute is most closely connected; or (c) the pasdie
expressly agreed that the subject matter of the arbitration agreement relates to more than one
6



( ) 2006 2

( )
1.
1 1
UNCITRAL Model Law
1 3
UNCITRAL Model Law 1
1 1
1) (2) (3)
(4) (5) (6) (7) (8) (9)
(10) (11) (12) (13) (14)

(15) (16)

12

13
2.
2 UNCITRAL Model Law 2006
UNCITRAL Model Law
8 1 (
) 9 ( )
179 ( ) 17(H) 17(1) (
) 35 36 (

) ** 2006

country. (4) For the purposes of paragraph (3) of this article: (a) if a party has more than one

place of business, the place of business is that wiaislhe closest relationship to the

arbitration agreement; (b) if a party does not have a place of business, reference is to be made

to his habitual residence. (5) This Law shall not affect any other law of this State by virtue of

which certain dispuemay not be submitted to arbitration or may be submitted to arbitration

only according to provisions other than those

12 Footnote 2 of Article 1.

13 UNCITRAL Secretariatsuprancte 6, at 26.
7



UNCITRAL Model Law

UNCITRAL Model Law 11 13 14 16 27

34
20 2
()
(arbitration agreement)
( ) (
(in writing) 2006

1.

1)

(2)

(3)

4)
Y 1d., at 26.

151d., at 2627.



(5)

(6)
16
2.
17
3
1958 2 2
18
® UNCITRAL ModelLawv  Art . 7, Option |, A (1) AArbitratio

the parties to submit to arbitration all or certain disputes which have arisen or which may

arise between them in respect of a defined legal relationship, whether contractual or not. An

arbitration agreement may be in the form of an arbitration clause in a contract or in the form

of a separate agreement. (2) The arbitration agreement shall be in writing. (3) An arbitration

agreement is in writing if its content is recorded in any favimether or not the arbitration

agreement or contract has been concluded orally, by conduct, or by other means. (4) The

requirement that an arbitration agreement be in writing is met by an electronic communication

if the information contained thereinascessible so as to be useable for subsequent reference;

ffel ectronic communicationd means any communi ca
data messages; fidata messageodo means informatio
electronic, magnetic,ptical or similar means, including, but not limited to, electronic data

interchange (EDI), electronic malil, telegram, telex or telecopy. (5) Furthermore, an arbitration
agreement is in writing if it is contained in an exchange of statements of claidefmte in

which the existence of an agreement is alleged by one party and not denied by the other. (6)

The reference in a contract to any document containing an arbitration clause constitutes an

arbitration agreement in writing, provided that the mfee is such as to make that clause

part of the contract. o

YUNCI TRAL Model Law Art.7, Option |1, fAArbitra
parties to submit to arbitration all or certain disputes which have arisen or which may arise
betweenthermi r espect of a defined | egal relationshi

18 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Article 2(2),

iThe term "agreement in writing" shald/l include
9



198 UNCITRAL Model Law 7 2

2006UNCITRAL Model Law 7

1996
19 2005

20 21 2006 UNCITRAL Model Law 7

22 UNCITRAL 1996
23
() 1985
UNCITRAL Model Law 8 9

2006 1985 8

arbitration agreement, signed by the parties or contained in an exchange of letters or

telegrams. 0

9 UNCITRAL Model law on Electronic Commerce (1996).

20 United Nations Convention on the Use of Electronic Communications in International
Contracts (2005).

2L UNCITRAL Secretariatsupranate 6, at 29.

22 3 2006
7 268269 2010 4 ( )
23 1996 5
Il
A. B
C. 1]
\V,
\Y;
VI

10



25

UNCITRAL Model Law 8

26 UNCITRAL Model Law 9

27
28
1985
UNCITRAL Model Law 10 15
2006
10 15
UNCITRAL Model Law
UNCITRAL Model Law 5
24 Convention on the Recognition and Enforcetref For ei gn Ar bi tral Awards,

(3) The court of a Contracting State, when seized of an action in a matter in respect of which
the parties have made an agreement within the meaning of this article, shall, at the request of
one of the parties, refené parties to arbitration, unless it finds that the said agreement is null

and void, inoperative or incapable of being performed.

“UNCI TRAL Model |l aw Article 8(1), AA court bef
matter which is the subject of an aratton agreement shall, if a party so requests not later

than when submitting his first statement on the substance of the dispute, refer the parties to

arbitration unless it finds that the agreement is null and void, inoperative or incapable of

beingpef or med. 0

%6 UNCITRAL Secretariatsuprancte 6, at 29.

’UNCI TRAL Model Law, Art. 9, Alt is not incomp
party to request, before or during arbitral proceedings, from a court an interim measure of
protectionandfo a court to grant such measure. o0

8 UNCITRAL Secretariatsuprancte 6, at 29.
11



29

)
( )
UNCITRAL Model Law 6
11 ( ) ¥ 13 ¢ ) 14 ( )
316 ( ) 34 ( )
32
UNCITRAL Model Law
UNCITRAL Model Law 6 27 (
) 8 ) 9
) 1709 ( ) 17(H)
171) ( ) 3 ) 36 (
)
(Kompetenz Kompeten2) ( )

UNCITRAL Model Law 16

2 UNCI TRAL Model Law, Art. 5 Aln matters govern
except where so provided in this Law. 0

0011 3
30
6
( )

31 UNCITRAL Model Law 11 13 14

2 UNCI TRAL Model Law, Art. 6 AThe functions ref
14, 16(3) and 34(2) shall be performed by ... [Each State enacting this model law specifies the
court, courts or, where referred to therein, other authcoitypetent to perform these

functions. ] O
12



2006 3 1 3
(Kompetenz Kompeten2)

(Kompetenz Kompeten2)

2 34

16 3 30

(
) 2008UNCITRAL Model Law 16

34 36
35

2006 UNCITRAL Model Law
A 1985 17 17

¥UNCI TRAL Model Law, Art. 16 f(1)jurBdicionar bi tr al
, including any objections with respect to the existence or validity of the arbitration

agreement. For that purpose, an &diion clause which forms part of a contract shall be

treated as an agreement independent of the other terms of the contract. A decision by the
arbitral tribunal that the contract is null and void shall not entail ipso jure the invalidity of the
arbitration clause. (2) A plea that the arbitral tribunal does not have jurisdiction shall be raised
not later than the submission of the statement of defense. A party is not precluded from

raising such a plea by the fact that he has appointed, or partidipatedappointment of, an
arbitrator. A plea that the arbitral tribunal is exceeding the scope of its authority shall be

raised as soon as the matter alleged to be beyond the scope of its authority is raised during the
arbitral proceedings. The arbittabunal may, in either case, admit a later plea if it considers

the delay justified. (3) The arbitral tribunal may rule on a plea referred to in paragraph (2) of
this article either as a preliminary question or in an award on the merits. If thalarititmal

rules as a preliminary question that it has jurisdiction, any party may request, within thirty

days after having received notice of that ruling, the court specified in article 6 to decide the
matter, which decision shall be subject to noesbpwhile such a request is pending, the

arbitral tribunal may continue the arbitral pr
3 UNCITRAL Secretariatsuprancte 6, at 30.
®1d., at 31.

13



11
17
36 1999 UNCITRAL 32
2006
()
2006 UNCITRAL Model Law A 1
17 (1)
(2)
) (b)
(c) (d)
37 UNCITRAL
Model Law 17A (1)
(@)
(b)
36
7 3 46 2009 6
% UNCITRALModellaw, Art. 17, @A(1) Unless otherwise a

tribunal may, at the request of a party, grant interim measures. (2) An interim measure is any

temporary measure, whether in the form of an award or in another form, by which, at any

time prior to the issuance of the award by which the dispute is finally decided, the arbitral

tribunal orders a party to: (a) Maintain or restore the status quo pending determination of the

dispute; (b) Take action that would prevent, or refrain frdamgaaction that is likely to

cause, current or imminent harm or prejudice to the arbitral process itself; (c) Provide a means

of preserving assets out of which a subsequent award may be satisfied; or (d) Preserve

evidence that may be relevantand matarl t o t he resolution of the d
14



2 .
1(a) (b) %

2006
( 4) 35 36
UNCITRAL Model Law 17H

171
39 171 (a)
(1)
36(L)(@)) (i) (i)  (iv) (i)
(iii)
(b) (i)
(i) 36(1xb)()) (i)
( 171 ) 1
¥UNCI TRAL Model Law, Art. 17A, A(1) The party

article 17(2)(a), (b) and (c) shall satisfy the arbitral tribunal that: (a) Harm not adequately
reparable by an award of damagekkisly to result if the measure is not ordered, and such
harm substantially outweighs the harm that is likely to result to the party against whom the
measure is directed if the measure is granted; and (b) There is a reasonable possibility that the
requesting party will succeed on the merits of the claim. The determination on this possibility
shall not affect the discretion of the arbitral tribunal in making any subsequent determination.
(2) With regard to a request for an interim measure under & #¢®)(d), the requirements in
paragraphs (1)(a) and (b) of this article shall apply only to the extent the arbitral tribunal
considers appropriate. o
¥UNCI TRAL Model Law, Art. 17H, A(1) An interim
shall be recognid as binding and, unless otherwise provided by the arbitral tribunal,
enforced upon application to the competent court, irrespective of the country in which it was
issued, subject to the provisions of article 171. (2) The party who is seeking or fiasdbt
recognition or enforcement of an interim measure shall promptly inform the court of any
termination, suspension or modification of that interim measure. (3) The court of the State
where recognition or enforcement is sought may, if it considersjiter, order the requesting
party to provide appropriate security if the arbitral tribunal has not already made a
determination with respect to security or where such a decision is necessary to protect the
rights of third parties. o

15



40

UNCITRAL Model Law 17J

41

()
(preliminary order) 42
43
( )
“ UNCITRAL ModelLaw, Art. 171, #fA(1l) Recognition or enf

may be refused only: (a) At the request of the party against whom it is invoked if the court is

satisfied that: (i) Such refusal is warranted on the grounds set forth in article 36¢1){(g)(i

(iii)y or (iv); or (ii) The arbitral tribunal 6s
connection with the interim measure issued by the arbitral tribunal has not been complied

with; or (iii) The interim measure has been termidaiesuspended by the arbitral tribunal or,

where so empowered, by the court of the State in which the arbitration takes place or under

the law of which that interim measure was granted; or (b) If the court finds that: (i) The

interim measure is incomplle with the powers conferred upon the court unless the court

decides to reformulate the interim measure to the extent necessary to adapt it to its own

powers and procedures for the purposes of enforcing that interim measure and without

modifying itssubstance; or (ii) Any of the grounds set forth in article 36(1)(b)(i) or (ii), apply

to the recognition and enforcement of the interim measure. (2) Any determination made by

the court on any ground in paragraph (1) of this article shall be effectiydonrthe purposes

of the application to recognize and enforce the interim measure. The court where recognition

or enforcement is sought shall not, in making that determination, undertake a review of the
substance of the interim measure. o

* UNCITRALMode | Law, Art. 17J, AA court shall have
interim measure in relation to arbitration proceedings, irresgectiwhether their place is in

the territory of this State, as it has in relation to proceedings in courts. The @ueixencise

such power in accordance with its own procedures in consideration of the specific features of

i nternational arbitration. 0
42 34
a3 34

16



UNCITRAL 37
UNCITRAL Model Law 17

( )
( )
( )
44
UNCITRAL Model Law 17B
45 1
2
3 17A
17A(1)(a)
46 UNCITRAL Model Law 17C
a4 2000 8
65
10
43 105106
45 _
3 103 2007
®UNCI TRAL Model Law, Art. 17B, fidslapartYynl ess ot h

may, without notice to any other party, make a request for an interim measure together with

an application for a preliminary order directing a party not to frustrate the purpose of the

interim measure requested. (2) The arbitral tribunal gnant a preliminary order provided it

considers that prior disclosure of the request for the interim measure to the party against

whom it is directed risks frustrating the purpose of the measure. (3) The conditions defi ned

under article 17A apply tany preliminary order, provided that the harm to be assessed under

article 17A(1)(a), is the harm |Iikely to resul
17



2
3 4
5
47
( )
( 17D ) *® ( 17 ) *
17E
( 17F ) *°
( 176 ) **
““UNCI TRAL Model Law, Art. 17C, d(1) | mmediatel

determinatiorin respect of an application for a preliminary order, the arbitral tribunal shall

give notice to all parties of the request for the interim measure, the application for the

preliminary order, the preliminary order, if any, and all other communicaiimiading by

indicating the content of any oral communication, between any party and the arbitral tribunal

in relation thereto. (2) At the same time, the arbitral tribunal shall give an opportunity to any

party against whom a preliminary order is diegkcto present its case at the earliest

practicable time. (3) The arbitral tribunal shall decide promptly on any objection to the

preliminary order. (4) A preliminary order shall expire after twenty days from the date on

which it was issued by the arlaittribunal. However, the arbitral tribunal may issue an

interim measure adopting or modifying the preliminary order, after the party against whom

the preliminary order is directed has been given notice and an opportunity to present its case.

(5) A preiminary order shall be binding on the parties but shall not be subject to enforcement

by a court. Such a preliminary order does not

®UNCI TRAL Model Law, Art. 17D, fThe arbitral t

terminate an interim pasure or a preliminary order it has granted, upon application of any

party or, in exceptional circumstances and upon prior notice to the parties, on the arbitral

tribunal 6s own initiative. 0

“UNCI TRAL Model Law, Art. 17&urethgpady The arbitr

requesting an interim measure to provide appropriate seaqudggnnection with the measure.

(2) The arbitral tribunal shall require the party applying for a preliminary order to provide

security in connection with the order unless #nbitral tribunal considers it inappropriate or

unnecessary to do so. o0

®UNCI TRAL Model Law, Art. 17F, fA(1) The arbitr

promptly to disclose any material change in the circumstances on the basis of which the

measure waequested or granted. (2) The party applying for a preliminary order shall

disclose to the arbitral tribunal all circumstances that are likely to be relevant to the arbitral

tribunal 6s determination whet heratiohnshallgr ant or m

continue until the party against whom the order has been requested has had an opportunity to

present its case. Thereafter, paragraph (1) of

UNCI TRAL Model Law, Art. 17G, f@dThapplyipjarty requ
18



2006
UNCITRAL Model Law

52

()

UNCITRAL Model Law 28

(rules of law 2006 1
53
(rules of law) . (law)
(United Nations

Convention orContracts blInternational Sales of Goods CISG)

2

54 3

for a preliminary order shall be liable for any costs and damages caused by the measure or the

order to any party if the arbitral tribunal later determines that, in the circumstances, the

measure or the order should not have been grantediribiiel tribunal may award such

costs and damages at any point during the proc

5 43 104105 107-108
®UNCI TRAL Model Law, Art. 28(1), fAThe arbitral
accordance with such rules of law as are chosen lpatties as applicable to the substance
of the dispute. Any designation of the law or legal system of a given State shall be construed,
unless otherwise expressed, as directly referring to the substantive law of that State and not to
its conflict of laws rules. (2) Failing any designation by the parties, the arbitral tribunal shall
apply the law determined by the conflict of laws rules which it considers applicable. (3) The
arbitral tribunal shall decide ex aequo et bono or as amiable compositeifrtbalparties
have expressly authorized it to do so. (4) In all cases, the arbitral tribunal shall decide in
accordance with the terms of the contract and shall take into account the usages of the trade
applicable to the transaction. 0
* UNCITRAL ModelLaw, Art. 28(2), fAFailing any designa
tribunal shall apply the law determined by the conflict of laws rules which it considers
applicable. 0
19



(ex aequo et bono or as amiable composjteur >

4
56
()
UNCITRAL Model Law 29 31
2006 29
57 30
58 31
1
( 2 )
( 3 )59
®UNCI TRAL Model Law, Art. 28( 3exaequd@bneorar bi tr al
asamiable compositewws nl y i f t he parties have expressly a
®UNCI TRAL Model Law, Art. 28(4), #Aln all cases
accordance with the terms of the contract and shall take into accousateswf the trade
applicable to the transaction. 0

UNCI TRAL Model Law, Art. 29, fAln arbitral pro
any decision of the arbitral tribunal shall be made, unless otherwise agreed by the parties, by a
majority of all ks members. However, questions of procedure may be decided by a presiding
arbitrator, if so authorized by the parties or
®UNCI TRAL Model Law, Art. eedngs,the(pdrtyessetfiethedur i ng
dispute, the arbitral tribunal shall terminate the proceedings and, if requested by the parties
and not objected to by the arbitral tribunal, record the settlement in the form of an arbitral
award on agreed terms. (2) An award on agreed terms shall bémzaderdance with the
provisions of article 31 and shall state that it is an award. Such an award has the same status
and effect as any other award on the merits of
UNCI TRAL Model Law, Art. 31, #A(1lyalBehe award s
signed by the arbitrator or arbitrators. In arbitral proceedings with more than one arbitrator,
the signatures of the majority of all members of the arbitral tribunal shall suffice, provided
that the reason for any omitted signature is staBdl{{e award shall state the reasons upon
which it is based, unless the parties have agreed that no reasons are to be given or the award is
an award on agreed terms under article 30. (3) The award shall state its date and the place of
arbitration as dermined in accordance with article 20(1). The award shall be deemed to have
been made at that place. (4) After the award is made, a copy signed by the arbitrators in

20



60

()
UNCITRAL Model Law 32 (1)
2 (2)
(a)
(b) ()
(3)
33 34(4) 61
UNCITRAL Model Law
2006
62
2006
( 3 1) ® 2
36 1

accordance with paragraph (1) of this article

% UNCITRAL Secretariatsupranote 6, at 34.

®® UNCI TRAL Model Law, Art. 32, fA(1l) The arbitra
award or by an order of the arbitral tribunal in accordance with paragraph (2) of this article.

(2) The arbitral tribunal shalksue an order for the termination of the arbitral proceedings

when: (a) the claimant withdraws his claim, unless the respondent objects thereto and the

arbitral tribunal recognizes a legitimate interest on his part in obtaining a final settlement of

the dispute; (b) the parties agree on the termination of the proceedings; (c) the arbitral tribunal

finds that the continuation of the proceedings has for any other reason become unnecessary or
impossible. (3) The mandate of the arbitral tribunal terremaiith the termination of the

arbitral proceedings, subject to the provision

®2 UNCITRAL Secretariatsuprancte 6, at 35
3 UNCITRAL Model Law, Art. 34.
21



64 5

% 1061 9
5
% UNCITRAL Model Law
34 2 36
34 2
36
67
6

UNCITRAL Model Law 34 2

(a)

" UNCITRAL Model Law, Art. 36(1).

% Convention on the Recognition and Emfement of Foreign Arbitral Awards, Article 5.
®European Convention on |Internat T Theseting Commer ci
aside in a Contracting State of an arbitral award covered by this Convention shall only
constitute a ground for thefesal of recognition or enforcement in another Contracting State
where such setting aside took place in a State in which, or under the law of which, the award
has been made and for one of the following reasons: (a) the parties to the arbitration
agreemat were under the law applicable to them, under some incapacity or the said
agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made, omp@rtyhe
requesting the setting aside of the award was not given proper notice of the appointment of
the arbitrator or of the arbitration proceedings or was otherwise unable to present his case; or
(c) the award deals with a difference not contemplateat Iyt falling within the terms of

the submission to arbitration, or it contains decisions on matters beyond the scope of the
submission to arbitration, provided that, if the decisions on matters submitted to arbitration
can be separated from those sotsubmitted, that part of the award which contains decisions

on matters submitted to arbitration need not be set aside; (d) the composition of the arbitral
authority or the arbitral procedure was not in accordance with the agreement of the parties, or
failing such agreement, with the provisions of Article IV of this Convention. 2. In relations
between Contracting States that are also parties to the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of 10th June 195&yrpph 1 of

this Article limits the application of Article V (1) (e) of the New York Convention solely to
the cases of setting aside set out wunder parag

" UNCITRAL Secretariatsuprancte 6, at 35
22



M 7

(ii)

(iii)

(iv)

(b)
(i)
(ii)

34 3
33 68

UNCITRAL Model Law 34

( )
( )

UNCITRAL Model Law 35 36

®8 UNCITRAL Model Law, Art. 33.
23



()

UNCITRAL Model Law

69
()
UNCITRAL Model Law 35 1
36 1
35 36 70
35 2
2006
2006 7
71
()
UNCITRAL Model Law 36
5

2006 UNCITRAL Model Law

% UNCITRAL Secretariatsuprancte 6, at 36.

©“Article 35 (Recognition and enforcement):o (1
country in which it was made, shall be recognized as binding and, upon application in writing

to the competent court, shall be et subject to the provisions of this article and of article

36. (2) The party relying on an award or applying for its enforcement shall supply the original

award or a copy thereof. If the award is not made in an official language of this State, the

cout may request the party to supply a transl at

" UNCITRAL Secretariatsuprancte 6, at 3637.

2 1d., at 37.
24



UNCITRAL

5 1
2006
.
UNCITRAL
Model Law
A 1985 17
” 17 (
) ( )
)y 11
( 17 )
( 17A )
( 171 ) ( 17H )
( 173 )
( 17B )
( 17C ) (
) ( 17D )

“UNCI TRAL S eExplanatayr Note ton thd®85 Model Law on International
commercial Arbitration as amended 2006, UNCITRAL Model Law on International

Commercial Arbitration 1985 With amendments as adopted in®2006 p. 23 (2006) .
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UNCI TRAL Arbitration Rules Art. 1, Al. Where

them in respect of a defined legal relationship, whether adoaior not, shall be referred to
arbitration under the UNCITRAL Arbitration Rules, then such disputes shall be settled in
accordance with these Rules subject to such maodification as the parties may agree. 2. The
parties to an arbitration agreement daded after 15 August 2010 shall be presumed to have
referred to the Rules in effect on the date of commencement of the arbitration, unless the
parties have agreed to apply a particular version of the Rules. That presumption does not
apply where the &itration agreement has been concluded by accepting after 15 August 2010
an offer made before that date. 3. These Rules shall govern the arbitration except that where
any of these Rules is in conflict with a provision of the law applicable to the Hditfeom

which the parties cannot derogate, that provis
80 , 2010 ..
8 6 93 2010 12
8 UNCITRAL Arbitration Rules Art2.
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arbitration (hereinafter called the

deemed to commence on the date on whiclmdiiee of arbitration is received by the
respondent. 3. The notice of arbitration shall include the following: (a) A demand that the
dispute be referred to arbitration; (b) The names and contact details of the parties; (c)
Identification of the arbitridon agreement that is invoked; (d) Identification of any contract or
other legal instrument out of or in relation to which the dispute arises or, in the absence of
such contract or instrument, a brief description of the relevant relationship; (e} A brie
description of the claim and an indication of the amount involved, if any; (f) The relief or
remedy sought; (g) A proposal as to the number of arbitrators, language and place of
arbitration, if the parties have not previously agreed thereon. 4. Tiee nbarbitration may

also include: (a) A proposal for the designation of an appointing authority referred to in article
6, paragraph 1; (b) A proposal for the appointment of a sole arbitrator referred to in article 8,
paragraph 1; (c) Notification dfie appointment of an arbitrator referred to in article 9 or 10.

5. The constitution of the arbitral tribunal shall not be hindered by any controversy with
respect to the sufficiency of the notice of arbitration, which shall be finally resolved by the
arbitral tribunal .o

8 UNCI TRAL Arbitration Rules Art. 4, @& 1. Wi

arbitration, the respondent shall communicate to the claimant a response to the notice of
arbitration, which shall include: (a) The name and @cindetails of each respondent; (b) A
response to the information set forth in the notice of arbitration, pursuant to article 3,
paragraphs 3 (c) to (g). 2. The response to the notice of arbitration may also include: (a) Any
plea that an arbitral trib@hto be constituted under these Rules lacks jurisdiction; (b) A
proposal for the designation of an appointing authority referred to in article 6, paragraph 1; (c)
A proposal for the appointment of a sole arbitrator referred to in article 8, parag(dph 1;
Notification of the appointment of an arbitrator referred to in article 9 or 10; (e) A brief
description of counterclaims or claims for the purpose of-af§dt any, including where
relevant, an indication of the amounts involved, and thef mlilemedy sought; (f) A notice
of arbitration in accordance with article 3 in case the respondent formulates a claim against a
35
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party to the arbitration agreement other than the claimant. 3. The constitution of the arbitral
tribunal shall notbe hinderd by any controversy with respect
communicate a response to the notice of arbitration, or an incomplete or late response to the
notice of arbitration, whi ch shall be finally
% UNCITRALAr bi tration Rules Art. 5, fAEach party ma
persons chosen by it. The names and addresses of such persons must be communicated to all
parties and to the arbitral tribunal. Such communication must specify whether the
appointmehis being made for purposes of representation or assistance. Where a person is to
act as a representative of a party, the arbitral tribunal, on its own initiative or at the request of
any party, may at any time require proof of authority granted tcefiresentative in such a
form as the arbitral tri bunal may determine. 0
% UNCITRAL Arbitration Rules Art. 6.
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8 International Bar Association, International Code of Ethics 1988. (Seged by IBA

Principles on Conduct for the Legal Profession 2011).

®UNCI TRAL Arbitration Rules Art. 11, AWhen

his or her possible appointment as an arbitrator, he or she shall disclose any circumstances

likely to give rise to justifiable doubts as to his or her impartiality or independence. An

arbitrator, from the time of his or her appointment and throughout the arbitral proceedings,

shall without delay disclose any such circumstances to the parties arndetharbitrators

unl ess they have already been informed by
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“2UNCI TRAL Arbitration Rules Art. 14, fl. Subje
arbitrator has to be replaced ohgy the course of the arbitral proceedings, a substitute
arbitrator shall be appointed or chosen pursuant to the procedure provided for in articles 8 to
11 that was applicable to the appointment or choice of the arbitrator being replaced. This
procedureshall apply even if during the process of appointing the arbitrator to be replaced, a
party had failed to exercise its right to appoint or to participate in the appointment. 2. If, at the
request of a party, the appointing authority determines theigw of the exceptional
circumstances of the case, it would be justified for a party to be deprived of its right to
appoint a substitute arbitrator, the appointing authority may, after giving an opportunity to the
parties and the remaining arbitratasseipress their views: (a) appoint the substitute
arbitrator; or (b) after the closure of the hearings, authorize the other arbitrators to proceed
with the arbitration and make any decision o
B UNCI TRAL Arbitrati on Rtiphabwsongoing,.the fagies fiSav e f
waive, to the fullest extent permitted under the applicable law, any claim against the
arbitrators, the appointing authority and any person appointed by the arbitral tribunal based on
any act or omission in connectionwithh e ar bi trati on. 0
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17 Proposed Law: Texte proposé par le comité francais de I'arbitrage pour
une réforme du livre IWCPC Rev arb. 499-517(2006) J. L.
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119 cour de cassation; Zh.civ., 11 juill. 2002, Rev. arb. 285 (2004).

120 cour de cassation, Zh. civ., 21 nov. 2002, Rev. arb. Z82004).
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1443
(La clause
compromissoire @it, a peine de nullité, étre stipulée par écrit dans la
convention principale ou dans un document auquel-cee réferg
1443
(A peine de nullité, la convention d'arbitrage est écrite.

Elle peut résulter d'uréchange d'écrits ou d'un document auquel il est fait
référence dans la convention principale

1443

Bomar Oill

121

122

Coiplet 1443

(la convention d'arbitrage est constatée par
€crit) (le
consentement a leonvention d'arbitrage peut, sauf disposition contraire, étre
prouvée par tous moyens

121 Cour de cassation, Th. civ., 8 nov. 1993, J.D.I. 690 (1994), note E. Loquin ; Rev. arb.
108 (1994), note C. Kessedjian.

122 cour de cassation; Zh. civ., 21 janv. 1999, n°958.761, Bull. civ. II, n° 16.
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124

125

127 128

123 E Loquin, La réforme du droit francais interne et international de l'arbitrade) RCom.
259 (2011).

124 Id.

125 paris, 13 janv. 1984, Rearb. 530(1984), obs. T. Bernard

126 Cour de cassation, Lh. civ., 13 nov. 1972, Rev. arb.. 150 (19#®te P. Fouchard.
127 paris, 12 janv. 1988, Rev. arb.. a989.

128 paris, 6 nov. 1997, Rev. arb. 70898, obs. Derains
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1443
(la clause compromissoire itlosoit désigner le ou les

arbitres, soit prévoir les modalités de leur désignation 1448
1444
1451 1454 (la convention d'arbitrage désigne, le cas échéant

par référence a un reglement d'arbitrage, le ou les arbitres, ou prévoit les
modalités de leur désignation. A défaut il est procédé conformément aux
dispostions des articles 1451 a 14564
1444
1451 1454

1451

1454

1452

(qu'en l'absence d'accord des parties sur les modalités de désignation du ou des
arbitres, en cas d'attage par un arbitre unique, si les parties ne s'accordent
pas sur le choix de l'arbitre, celii est désigné par la personne chargée
d'organiser l'arbitrage ou, a défaut par le juge d'gppui 1444

1452
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(qu'en cas d'arbitrage par trois arbitres, chaque partie en choisit un et les deux
arbitres ainsi choisis désignent le troisieme ; si une partie ne choisit pas
d'arbitre dans un délai d'un mois a compter de la réception de la demande qui
lui en est faite par l'autre partie ou si les deux arbitres ne s'accordent pas sur le
choix du troigegme dans un délai d'un mois a compter de I'acceptation de leur
désignation, la personne chargée de l'arbitrage ou, a défaut le juge d'appui,
désigne le ou les arbitres

1444
1444

1454

(tout autre différend lié a la constitution du
tribunal arbitral est réglé, faute d'accord en les parties, par la personne chargée
d'organiser l'arbitrage, ou, a défaut, tranché par le juge dappui

1453

(lorsque le litige oppose plus de deux parties et que alles s'accordent pas
sur les modalités de démation du tribunal arbitral, la personne chargée
d'organiser l'arbitrage ou, a défaut, le juge d'appui, désigne le ou les arbitres

1447
( 1506 ) 1447
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(la convention
d'arbitrage est indépendante du contrat auquel elle se rapporte. Elle n'est pas
affectée par l'inefficacité de cetai)

Gosset 129
130
131
132

133
134 135 136

1448
(lorsque le litige
relevant d'une convention d'arbitrage est porté devant une juridiction de I'Etat,
celleci se déclare incompétente sauf si la convention dfadst est
manifestement nulle ou manifestement inapplidable 1458

Quarto Chidren

129 Cour de cassatiogGh. civ., 7 mai 1963, .L.P. Il. 13405(1963, note B. Goldman ;.D.| .
87(1964, note JD. Bredin ; Rev. crit. D.P. 615(1963, note H. Motulsky.

130 paris, 8 oct. 1998, Rev. arb. 350 (1999), note P. Ancel et O. Gout.

31 Cour de cassation, Zh. civ., 4 ar. 2002 et Com9 avr. 2002, Rev. arb. 103 (2003), note
P. Didier.

132 Id

133 Cour de cassation, Th. civ.,25 oct. 2005, Rev. arb.(2006, note JB. Racine ; Cour

de cassation,"iCh. civ.,6 déc. 1988, Rev. arb. 641989, note B. Goldman.

134 paris 24 mai 2000, Rev. arb. 535 (2001), note P. Didier ; Paris, 8 oct. 1998, Rev. arb. 351
(1999) , note P. Ancel et O. Gouit.

135 Pparis, 21 févr. 1964,DI. 113(1969, note B. Goldman ; Com. 12 nov. 1968, Rev. arb. 59
(1969 ; Paris, 26 nov. 1981, Rev. art33(1982, note E. Mezger.

13 paris, 9 sept. 2004, Cah. arb. 32004)
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1455 (personne chargée d'organiser

I'arbitrage 1455

142

37 Cour de cassation, Th. civ., 16 oct. 2001, Rev. arb. 919 (2002), note D. Cohen.

138 Cour de cassation, Th. civ., 4 juill. 2006, Rev. arb. 959 (2006), note F.X. Train.

139 E. Locuin, Le contréle de I'inapplicabilité manifeste de la convention d'arbity4j€.D.
Com. 764 (2006); O. Cachaide contréle de la nullité ou de l'inapplicabilité manifeste de la
clause compromissoir&ev. arb.. 893 (2006).

10 Cour de cassation, Th. dv., 7 juin 2006, Rev. arb. 945 (2006), note E. Gaillard.

1 Cour de cassatioGh. om, 21 févr. 2006, Rev. arb. 92006; Cour de cassation, Th.
civ., 25 avr. 2006, Rev. arb. 482009 ; Paris, 30 juin 2004, Rev. arb. 32004, note J. B.
Racine.

142 M. De Boissésonl,.a constitution du tribunal arbitral dans I'arbitrage internation&ev.

arb. 337 (1990).
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1454

1456 2

(il appartient a l'arbitre, avant
d'accepter sa mission, de révéler toute circonstance susceptibectdiaon
indépendance ou son impartialité. Il lui est également fait obligation de révéler
sans délai toute circonstance de méme nature qui pourrait naire a I'occasion de
sa missioh 1452

(I'arbitre qui suppose en sa persenune cause de récusation
doit en informer les partigs
1452 143

1452
1456 3

(qu'en cas de différend sur le maintien de l'arbitre,
la difficulté est réglée par la personne chargée d'organiser l'arbitrage ou, a
défaut, tranchée par le juge d'appui saisi dans le mois qui suit 'empéchement
ou la découverte du fait litigieQix

3 Cour de cassation, Th. civ., 16 mars 1999, n° 98.748, D. 498 (1999), note P. Courbe.
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144

145
146

1468

(le tribunal arbitral peut ordonner aux parties, dans les conditions qu'il
détermine et au besoin a l'aide d'astreinte toute mesure conservatoire ou
provisoire qu'il jug@ opportune [...] Il peut modifier ou compléter la mesure
conservatoire ou provisoire qu'il a ordonnée

147

(2)

1467 3
(si l'une des parties

détient un élément de preuve, le tribunal arbitral peut lui enjoindre de le
produire selon les modalités qu'il détermine et au besoin a peine d'ajtreinte

%4 M. DE BOISSE SONLE DROIT FRANGC AIS DE L'ARBITRAGHENTERNE ET
INTERNATIONAL 305 (1990)F. Ouatkrat] 'arbitrage commercial international et les
mesures provisoire44(2)D.PC.I . 239(1998).

5 Cour de cassation, Th. civ., 18 nov. 1986, Rev. arb..3@®87, note Flécheux ; Cour

de cassation,relCh. civ., 28 juin 1989, Rev. arb. 6%7989, noteP. Fouchard.
148 paris, 7 oct. 2004, Rev. arb. 7@005, note Jeuland ;G.P. 11-10071(2005, note JM.

Jacquet ; D.I. 341(2005, note A. Mourre

17 E. Loquin, supranote 14, aP66.
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1460 3
(si une partie détient un élément de preuve, l'arbitre peut lui enjoindre
de le produirg 1468
1467

148

1469

(si une partie a l'instance arbitrale entend faire état d'un acte authentique ou
sous seing privé auquel elle n'est pas partie'auedpiece détenue par un tiers,
elle peut sur invitation du tribunal arbitral faire assigner ce tiers devant le
président du tribunal de grande instance aux fins d'obtenir la délivrance d'une
expédition ou la production de I'acte ou de la piece

149

1469 42 48

1459
1505

15

3)

18 Cour de cassatigr23 oct. 1996, Rev. ar@39(1997).
1499 M. DE BOISSE SONLE DROIT FRANC AIS DE L'ARBITRAGE INTERNE ET

INTERNATIONAL 305 (1990).
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1468
1467

150

151

152

153

154

155

4)

156 157

150 Rennes, 26 sept. 1984, Rev. arb. @86, note P. Ancel ; Paris, 8 juin 1990, Rev. arb.
917(1990); Paris,24 mai 1991, Rewarb.636(1992, obs. Pellerin Paris,7 oct. 2004, Rev.
arb. 737(2005, noteE. Jeuland

151 Rennes, @ sept. 1984, Rev. arb. 441986, note P. Ancel ; Paris, 24 mai 1991T®.
Com.296(1993, obs.E. Loquin.

132 E Loquin, supranote 14, aR67.

133 paris, 7 oct. 2004, Rev. arb. 735 (2005), natddtland

134 gypranote 151

15 E. Loquin, supranote 123, a68.

%6 TGI Paris, 10 juin 1982, Rev. arb. 182083.

157 Cour de cassation, Th. civ.,1 févr. 1989, Rev. arb. 494989, noteG. Couchez ;

Cou de cassation, ICh. civ.,20 mars 1989, Rev. arb. 668989, noteP. Fouchard
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1449

(I'existence d'une convention
d'arbitrage ne fait pas obstacle, tant que le tribunal arbitral n'est pas constitué, a

ce qu'une partie saisisse une juridiction de I'E tatfiagxd'obtenir une mesure
d'instruction ou une mesure provisoire ou conservatoire

()
1
1444 1459
( )
1451 1454 1455
1456 1457 2
1463 2
2.

1444
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158

1457
1458
1473
159
10 1998 1 21 el
1460 1457
()
1.
1464 2 4 10 11
1 13 21 23 23

158 P, FOUCHARD, E. GAILLARD & B. GOLDMAN, TRAITE DE L'ARBITRAGE
COMMERCIAL INTERNATIONAL 806 (ParisLitec, 199§.

159 D, Foussardl.e recours pour excés de pouvoir dans lendine de I'arbitrageRev. arb.
579 (2002} D. FoussardRetour sur I'excés de pouvoir en matiére d'arbitrage, vers une
consolidation des regle®Rev. arb. 803 (2004)

160 cour de cassation, Th. civ., 18 déc. 1996, Rev. ag61 (1996, note A. Hory.

161 Cour de cassatio®,” Ch. civ.,21 jan. 1998Rev. arb. 1131998, note A. Hory
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162 1460 23 23
23
(le juge n'est pas tenu de recourir a un interpréete lorsqu'il connat la
langue dans laquelle s'exprintdes parties
23

(si 'une des parties est atteinte de surdité, le juge désigne pour l'assister
un interpréte en langue des signes ou en langage complété, ou toute
personne qualifiée maitrisant un langage ou une méthode permettant de
communiquer avec les sourds. Le ju ge peut également recourir a tout dispositif
technique permettant de communiquer avec cette partie

1464
(les parties et les arbitres agissent avec célérité et loyauté dans la
procédure arbitrale
(sous réserve des obligations légales et, & moins que les parties
n'‘en disposent autremie la procédure arbitrale est soumise au principe de
confidentialitg

(1)

163

182 G, Bolard, Les principes directeurs du procés arbitral, Rev. ari{260%).
183 Cour de cassation, Assemblée pléniére, 7 juil. 2006, D. 2135 (2006), note Weiller; E
Loquin, De I'obligation de concentrer les moyens a I'obligation de concentrer les demandes

dans l'arbitrage, Rev. arb01(2010.
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164

1464 3

1466
1466
(la partie, qui, en connaissance
de cause et sans motif légitime, s'abstient dinvoquer en temps utile une
irrégularité devant le tribunal arbitral est réputée avoir renoncé a s'en

prévaloin
165 166

167

1% paris, 18 nov. 2004, Rev. arb. 751 (2005).

165 paris, 27 sept. 2001, Rev. arb. §2601); Cour de cassation; Zh. dv., 11 juill. et 21
nov. 2002, 10 juill. et 20 nov. 2003, Rev. arb. 23304, note M Bandrac ; Paris, 27 mars
2003, Rev. arb. 13R2004; Paris, 2 avr. 1998, Rev. arb. 8§2B99, note B. Leurent ; L.
Cadiet,La renonciation a se prévaloir de l'irrégularité de paocédure arbitrale Rev. arb. 4
(1996.

166 Cour de cassation, Th. civ., 6 juill.2005, Rev. arb. 993 (2006), note P. Pinsolle.

187 paris, 7 févr. 2008, Rev. arb. 5008, note J. B. Racine.
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(le principe du contradictoipé®

169

170

1456

1457 1457
(il appartient a l'arbitre de

poursuivresa mission jusqu'au terme de callea moins qu'il justifie d'un
empéchement ou d'une cause légitime d'abstention ou de dénission

172

173

168 15

16

189 paris, 18 janv. 2007, Rev. arb. 1(2007); Paris, Rev. Arb. 7122008, note T. Azzi.
170 Cour de cassation, 1Ch. civ., 3 fév. 2010, Rev. arb. 93 (2010), note L. Weiller.

11 E. Gaillard,Les manoeuvres dilatoires des parties et des arbitres dans l'arbitrage
commercial internationalRev. arb. 7591990.

12 TG| de Paris, 15 févr. 1995, Rev. afii3(1996, note P. Fouchard

173 p. Fouchard., e statut de l'arbitrelans la jurisprudencéancaise Rev.arb. 364 (1996).
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174

(2)

1464

1458
1458
1456 (I'arbitre ne peut étre révoqué que
du consentement unanime des parties. A défaut d'unanimité, il est procédé
conformément aux dispositions du dernier alinéa de l'article 1459 CPC
1456
(en cas de différend sur le maintien

de l'arbitre, la diffialté est réglée par la personne chargée d'organiser
I'arbitrage, ou, défaut, tranchée par le juge d'appui

3

1464
(sous réserve des obligations Iégales et a moins que les
parties n'en disposent autrement, la procédure arbitrale est soumise au principe

174 paris, 25 mai 1990, Rev. arb. 88890, note M. de BoissésarY. Derains, La pratique
du délibéré arbitralin LIBER AMICORUM IN HONOUR OF ROBERT BRINER,GOBAL
REFLECTIONS ON INTERNATIONAL LAW, COMMERCE AND DISPUTE

RESOLUTION, 226§ Paris:ICC Publishing,2005.
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de confidentialit§ 175

176

1469 1479

1464 (la
procédure arbitrale est soumise au principe de confidentialité sous réserve des
obligations Iégales

175 J.L. Devolvé, Vraies et fausses confidences

ou les petits et grands secrets de l'arbitrage, Rev3#@B(1996; B. Fagel a confidentialité
de l'arbitrage a I'épreuve de la transparence financiére, Rev. @@03; E. Loquin, Les
obligations de confidentialité dans I'arbitrage, Rev. arb.(2286).

7% paris, 18 févr. 1986, D. 332987).
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1474

(sauf
stipulation contraire, l'instance arbitrale est suspendue en cas de déces,
d'empéchement, d'abstention, de d&sitn, de récusation ou de révocation d'un
arbitre jusqu'a l'acceptation de sa mission par [larbitre désigné en
remplacement 1464

(I'instance arbitrale prend fin, sous réserve des
conventiors particulieres des parties par la révocation, le décés ou
I'empéchement d'un arbitre ainsi que de la perte de plein exercice de ses droits
civiques, par I'abstention ou la récusation d'un anbitre

1472
(le tribunal arbitral peut, s'il y a lieu,

surseoir a statuer. Cette décision suspend le cours de l'instance pour le temps
ou jusqu'a la survenance de I'évenement qu'elle déteymine

1474 1475 1474
(I'interruption ou la gspension ne dessaisit pas
le tribunal arbitragl 1475
1463
(I'instance reprend son
cours en l|'état ou elle se trouve au moment ou elle a été interrompue ou

77 Cour decassation, 2Ch. civ., 5 avr. 1994, Rev. arb. 85 (1995), note C. Jarrosson.
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suspendue, lorsque les caudesson interruption ou de sa suspension cessent
d'exister. Au moment de la reprise de l'instance et par exception a l'article 1463,
le tribunal arbitral peut décider que le délai de l'instance sera prorogé pour une
durée qui n'excéde pas six mpis

( 1506 )

1461
1456 1 1456 1456
(le
tribunal est constité lorsque le ou les arbitres ont accepté la mission qui leur
est confiég 1463
1461

178

()

e 1482
1482

1489

178 Cour de cassation, Lh. civ., 30 mars 2004, Rev. arb. 977 (2005), note J. Pellerin.
179 E. Loquin,Perspectives pour une réforme des voies de recours en matiére d'arbitrage

Rev. arb. 321(1999.
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(la sentence n'est pas susceptib&ppel sauf volonté contraire des
partie9

1496
1486

1491
1502
595 594 596 597
601 603 (le recours en révision est ouvert contre la

sentence arbitrale dans les cas prévus pour les jugements a l'article 595 et sous
les conditions prévues aux articles 5996, 597 et 601 a 693
1502

()

1442 1506

180

180 E. Gaillard& P. de Lapasse, Le nouveau droit francais de |'arbitrage interne et

international D. 175(2011).
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181

1507 (la convention
d'arbitrage n'est soumise a aucuoarfe

1507
1495

1507 182

1493
(directement ou par
référence a un reglement d'arbitrage, la convention d'arbitrage peut désigner le
ou les arbitres oprévoir les modalités de leur désignation

1493 2

(si la constitution du tribunal arbitral se heurtait a
une difficulté, la partie la plus diligemtpouvait saisir le juge d'appui francais,
s'il était compétent, pour régler la difficulté et donc constituer le tribunal
arbitral alors méme que les parties n‘auraient pas convenu des modalités de sa
constitutior) 1508

(la convention d'arbitrage peut directement ou par
référence a un réglement d'arbitrage ou a des regles de procédure, désigner le
ou les arbitres ou prévoir les modalités de leur désignation

181 B, Stern, Un coup d'arrét a la marginalisation du consentement dans l'arbitrage
international, Rev. arb. 403 (2000).

182 E Loquin, supra note 123, @60.
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(ad hog 1506
1452 1454 (a moins que les parties

hY

en soient convenues autrement, les articles 1452 a 1454 s'appliquent a
I'arbitrage international

()

1493 2
1505 1

(les parties ont expressemt donné compétence aux juridictions
étatiques francaises pour connaire des différends relatifs a la procédure
arbitralg

(si I'une des
parties est exposée a un risque de déni de justice)
Etat d'Israél ¢/ § NIOC 183
1505

183 Cour de cassation, Th. civ., T févr. 2005, Rev. arb. 692005, note H. Muir Watt ;

Rev. crit.DIP 540(2006), note T. Clay.
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1493

184 1506 1463 1456

1457 1458
()
1506
( 1520 4 )
(le principle du

dispositif):® ( 1520 3 )

1510
(quelle que soit la procédure choisie, le tribunal arbitral

184 P FOUCHARD, E. GAILLARD & B. GOLDMAN,supranote 158, aB65.

185
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garantit I'égalité des parties et respecte le principe de la contragliction
1502

1502

186

187
188

()

1506

1513
(a défaut de majorité, le
président du tribunal arbitral statue geul
( 1480 )

18 E. Loquin, A la recherche du principe d'égalité dans I'arbitrage commercial international,
Cah. arb. 80(2008.
187 paris, 11 avr. 2002, Rev. arb. 781 (2002).

18 E_ Loquin, Le calendrier de tkitrage, RTD Com. 305 (2006).
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1506 1581

1492 6
1506

1484 3

1965
(Convention de la Haye de 1965 relative a la signification a I'étranger des actes
judiciaires et extrajudiciaires en matiere civile et commeryiale
1393/2007 (Reglement n° 1393/207
relatif a la signification et a la notification des actes judiciaires et extra
judiciaires en matiére civile et commerciale

189

1487 4
(I'exequaturest apposé sur figinal de la sentence ou, si cetiin'est pas
produit, sur la copie de la sentence arbijrale

1506
1485
(infra petita) 190 1506
1485 3

189 E. Loquin, supranote 123, a280.
19 paris, 16 juin 1988 et 21 juin 1990, Rev. arb. GEBY, noteC. Jarrosson ; Parig6 oct.

1995, Rev. arb. 10@995, noteS. Jarvin
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(si le tribunal arbitral ne peut étre a nouveau

réuni et si les parties ne peuvent s'accorder entre elles pour le reconstituer, ce
pouvoir appartient a la juridiction qui eut étéropétente a défaut d'arbitrage

1485

1485
148 1463 2
1456

( 1514 ) 1506
1485

1514
(les
sentences arbitrales sont reconnues ouwgés en France si leur existence est
établie par celui qui s'en prévaut et si cette reconnaissance ou cette exécution
n'est pas manifestement contraire a I'ordre public internajional
1498

1516

191

()

191 paris, 10 juill. 1992, Rev. arb. 142 (1994)teP. Level.
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1522
(par convention spéciale, les parties peuvent

a tout moment renoncer expressément au recours en annulation

1522 (convention spécia)e

192

1522 2 1520
(dans ce cas, les parties peuvent

toujours faire appel de I'ordonnancex#quaturpour lI'un des motifs prévus a
I'article 1520 1958

1519

1526

1526
(le
premier président statuant en référé ou, des qu'il est saisi, le conseiller de la
mise en état peut arréter ou aménager l'exécution de la sentence si cette
exécution est susceptible de léser graveinhes droits de I'une des pardies

3.

192 Cour de cassation, Th. civ., 29 juin 2007, Rev. arb4s (2007).
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193

e 1506 1502

2011 1 13

195

1507

1495

1447

198 E._ Loquin,supranote 179, a832 (1992).

194 Cour de cassation, Ch. civ., 25 mai 1992, J.D.I. 351 (1992), note E. Loquin.
195 E. Loquin, Arbitrabilité et protection dgmrties faiblesin TRAVAUX DU COMITE
FRANC AIS DE DROIT INTERNATIONAL PRIVEANNEE 20042006, 135155 (Paris:
Pédone, 2008
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1451 1454
(juge dobéappui)
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( 14 )
1505
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489

488

489

488

(ius aequum)

331

(Aristotle)

43

(jus gentium)

(sumnum ius

326 1997



490

(2)

(equity law) (common law)

(chancellor)

doctrine of stare decisis)

1873 1875

1938
(Federal Rules of Civil Poedure)

491

ex aequo et bono
compositeur 31 28 3
UNCITRAL Model Law

(1) ex aequo et bonp )
490 6-8
491 489 324325 8-10

332

(the
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ex aequo et borfo )
492

ex aequo et bono 493 ex aequo et bono
ex aequo et bono
494
ex aequo et bono equity( ) equity
equity
493 ex aequo et bono

equity

496
497

492 ex aequo et bono Bl ackds Law DicoAomlaragse

derived from the civil law, meaning, justice and fairness; adegt what is just and good;
according to equity and cored t990kp5@e . 0 Bl ackos
2 2 280 2000
93 Katharine Seide ed., A Dictionary of Arbitration and its Terms: Labor. commercial.
International New York, 1970, p 91.
2 2 279 2000
494 57 5354 2000
499 equity Bl ackds Law DicoEgumiary. Justice
administered according to fairness as contrasted with the strictly formulatedfrateemon
law. It is based on a system of rules and principles which originated in England as an
alternative to the harsh rules of common law and which were based on what was fair in a
particular situation. One sought relief under this system in couetsuwaty rather than in
courts of | aw. O B“red.dgg@p484Law Dictionary, 6
2 2 281 2000
49 484 284286

497 10-12
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(2) amiable compositeur )

amiable compositeur 1806 1019

498 amiable compositeur

(natural justice)
499
amiable compositeur (settlement)
(judicial authority)
(contractual situation)
amiable compositeur

500 501

amiable compositeur
amiable compositeur

amiable compositeur ex aequo et bono
(settle)
(decide) amiable
compositeur (mandatory rules of law)

ex aequo etdno
ex aequo et bono
amiable compositeur

498 Les arbitres ettierar bi t res d®ci deront déapr s

gue le compromise ne leur donne pouvoir de prononcer comme amiables compositeurs.

99 Katharine Seide ed., A Dictionary of Arbitration and its Terms: Labor. commercial.
International, New York, 1970, p 14.

2 2 286287 2000
500 494 6062
Y Hongl i n Yu, #AAmi ahlkee&ompogi Ciowned, Journal
Arbitration, Vol.17, No.1, 2000, p.87. 14
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502 28 3

(3)
503
187 3
188 2
252 442
504
148 1 148
227 2 505
1 1
1
506 1
502 494 62-67
503 () 47 3
3-4 1996
2 291 2000
504 1921
505
>06 8 62 1998
2 2 297 2000
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31

1 148 227 2

507

31
227 2

508

()

1923
(The Geneva Protocol on Arbitration Clauses of 1923p27
(The 1927 Genev&onvention on
Enforcement of Foreign Arbitral Awards)
0

509

1. 1961 (European Convention on International
Commercial Arbitation)( )

1961 7 1.

>07 92 1689 88 12
16

208 484 293296

209 66 10-12

2-3 2000
336



(1. The parties shall be free to
determine, by agreement, the law to be applied bgihierator to the
substance of the dispute. Failing any indication by the parties as to the
applicable law, the arbitrators shall apply the proper law under the rule of
conflict that the arbitrator deem applicable. In both cases the arbitrator shall
take &count of the terms of the contract and trade usages. 2. The arbitrators
shall act ammiables compositeurkthe parties so decide and if they may do
so under the law applicable to the arbitration.)

510

2. 1965 (Convention on the

Settlement of Investment Disputes Between States and the Nationals of Other
States)( )

1965 1961
42 1.

(1. The tribunal shall decide a dispute in accordance with such rules of law as
may be agreed by the parties. In the absehsech agreement, the tribunal

shall apply the law of the contracting state party to the dispute (including its
rules on the conflict of laws) and such rules of international law as may be
applicable. 2. The tribunal may not bring in a finding of nondicpn the

ground of silence or obscurity of the law. 3. The provisions of paragraphs (1)
and (2) shall not prejudice the power of the Tribunal to decide a dispute
aequo et bond the parties so agree. )

3

510 3.4
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(rules of law)
3 1961 7

(ICSID)
511

3. 1966 (European Convention Providing a
Uniform law on Arbtration)

21
(Except where otherwise stipulated, arbitrators shall make

their awards in accordance with the rules of law.)

4. 1976 (UNCITRAL
Arbitration Rules)

UNCITRAL Arbitration Rules (ex
aequo et bonpo (amiable compositelr
33 1.
2.
3.

(1. The arbitral tribunal shall apply the law designated by the
parties as applicable to the substance of the dispute. Failing such designation
by the parties, the arbitral tribunal shall apply the law detemyehe
conflict of laws rules which it considers applicable. 2. The arbitral tribunal
shall decide aamiable compositewr ex aequo et bononly if the parties
have expressly authorized the arbitral tribunal to do so and if the law applicable
to the abitral procedure permits such arbitration. 3. In all cases, the arbitral
tribunal shall decide in accordance with the terms of the contract and shall take

511 4-7

338



into account the usages of the trade applicable to the transaction.

2010 UNCITRAL Arbitration Rule 35
1.

(1. The arbitral tribunal shall apply the
rules of law designated by the parties asiapple to the substance of the
dispute. Failing such designation by the parties, the arbitral tribunal shall apply
the law which it determines to be appropriate. 2. The arbitral tribunal shall
decide aamiable compositewr ex aequo et bononly if the parties have
expressly authorized the arbitral tribunal to do so. 3. In all cases, the arbitral
tribunal shall decide in accordance with the terms of the contract, if any, and
shall take into account any usage of trade applicable to the trangaction.

2010

5. 1985 (UNCITRAL
Model Law on International Commercial Arbitration)

UNCITRAL Model Law UNCITRAL Arbitration Rules
UNCITRAL Model Law 28
4
(1)

(The arbitral
tribunal shall decide the dispute in accordance with such rules of law as
arechosen by the parties as applicable to the substance of the dispute. Any
designation of the law or legal system of a given State shall be construed,
unless otherwise expressed, as directly referring to the substantive law of
that State and not to its conflict of laws rules.

(2)
(Failing any designation by the parties, the arbitral tribunal
shall apply the law determined by the conflict of laws rules which it

339



considers applicable.

3)

(The arbitral tribunal shall decide
ex aequo et banor asamiable compositeurnly if the parties have
expressly authorized it to do so.)

(4)

(In all cases, the arbitral tribunal shall
decide in accordance with the terms of the contract and shall take into
account the usages of the trade applicable to the transaction.

3
512

UNCITRAL Model Law ex aequo et bonor as

amiablecompositeur >13

514

UNCITRAL Model Law 2006
1985

6. 2012 (Rules of Conciliation and Arbitration of the
InternationalChamber of Commerce)

2012 21 1.

512 12
°13 1985 ex aequo et bono

amiable compositeur

() ()
()

>4 Howard M. Holtzmann and Joseph E. Neuhaus, at 771.

66 10-12 12 2000
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(1. The parties shall be free to agree upon the rules of law to be
applied by the arbitral tribunal to the merifsloe dispute. In the absence of
any such agreement, the arbitral tribunal shall apply the rules of law which it
determines to be appropriate. 2. The arbitral tribunal shall take account of the
provisions of the contract, if any, between the parties aadyfelevant trade
usages. 3. The arbitral tribunal shall assume the powersavhiatle
compositeunr decideex aequo et bononly if the parties have agreed to give
it such powers.)

()

1996

2011 1478 1512

1478
(Le tribunal arbitr&
tranche le litige conformement aux regles de droit, a moins que les parties lui
aient confie la mission de statuer en amiable composition.)

515

515 55 2-3 1999

341



1490

(L'appel tend a la réformation ou a I'annulation de la sentence. La cour
statue en droit ou en amiable composition dans les limites de la mission du
tribunal arbitral)

1512
(Le tribunal arbitral statue en amiable composition si les
parties lui ont confié cette missign.

2.
1877 (Zivilprozessordnung
ZPO) 1041
1989 UNCITRAL
Model Law 1997 ( 1025
1066 ) 1998 2005
1051 1.
2.
3.
4.

(1. The arbitral tribunal
Is to decide on the matter in dispute in accordance with the statutorgipnsv
that the parties have designhated as being applicable to the content of the legal
dispute. Unless the parties to the dispute have expressly agreed otherwise, the
designation of the laws or the legal system of a specific state is to be
understood as direct referral to the rules of substantive law of this state, and
not to its rules relating to the conflict of laws. 2. Where the parties to the
dispute failed to determine which statutory provisions are to be applied, the
arbitral tribunal is to applyhe laws of that state to which the subject matter of
the proceedings has the closest ties. 3. The arbitral tribunal is to take its

342



decision based on considerations of what is fair and equitable only if the parties
to the dispute have expressly authoriged do so. The authorisation may be
granted up until the time the arbitral tribunal takes such decision. 4. In all cases,
the arbitral tribunal is to decide in accordance with the provisions of the
agreement and is to take account of any commercial peadthat may exist.)

3.

1994
822
(The arbitrators shall decide their
award according to the rules of law unless the parties have, through any
expression whatsoever, authodzéem to settle the dispute ex aequo et bono.)

ex aequo et bono
ex aequo et bono

516

1969 (Swiss InterCantonalConcordat on
arbitration Concordat) 31 3

(The arbitral tribunal shall make its
determination according to the rules of applicable law, unless the parties have,
in the arbitration agreemenythorized it to make its determination according
to equity.)

2011 (Federal Code on Civil Procedyre
1969 381 1.
(a) (b)
2.

(1. The arbitral tribunalecides: a. according to the rules of
law chosen by the parties; or b. based on equity, if the parties have authorised it

516 5.6
343



to do so. 2 In the absence of such choice or authorisation, it shall decide
according to the law that an ordinary court would apply.)

1987 12 Swiss Private
International Law Act PILA IPLA 187

2.

(1. The Arbitral tribunal shall decide the
case according to the rules of law chobgrihe parties or, in the absence
thereof, according to the rules of law with which the case has the closest
connection. 2. The parties may authorize the Arbitral tribunal to decide ex
aequo et bonp. 2

517

(international public order)
518

(Swiss Rules of
International Arbitration) 33 2
(The arbitral
tribunal shall decide as amiable compositeur or ex aequo et bonib thre
parties have expressly authorised the arbitral tribunal to do so.)

amiable compositeur ex aequo

et bono amiable compositeur
(mandatory rules of law)
ex aequo et bono (legalrules)

(international public policy)
519

1997 1985
UNCITRAL Model Law
1997

°17 1987 190 2 (e)
>18 513 89

519 513
344



520

1997 46 1 (@)
(b)
(The
arbitral tribunal shall decide the dispy#in accordance with the law chosen
by the parties as applicable to the substance of the dispute, or (b)if the parties
SO agree, in accordancéthvsuch other considerations as are agreed by them or
determined by the tribunal. (b)

19

amiable compositeur
1997
46 1

b (such other considerations)
521

6.

(Federal Arbitration Act, FAA)

34 1955
(Uniform Arbitration Act, AAA) 7 UNCITRAL Model Law
(their own
sense of justice and equity) amiable
compositeur
>20 () 62 4849
2001 9 () 63
5057 2001 12

> () 63 58 2001

12
345



amiable compositeur
522

(manifest disregard of the law)

(irrationality)
523

()

(1)

524 (ex aequo et

bono (amiable composited*

522 60

°23 59-60

>4 139140 1997
71

525 492 67
346



UNCITRAL Arbitration Rules

UNCITRAL Model Law

528

refererce)

(2)

conscience)

526

(ex aequo et bono
(amiable compositelir 31
UNCITRAL Model Law 28

527

(terms of

(equity and good
(ex aequo et bw) (equity)

529

526

527

528 484
529 453

(terms of reference)

69-72
298299

110
347



3)

(filling gaps or supplementation) (adaptation)

530

531

1009

532

(international public
order)

>3 Alan Redfern and Martin Hunter, International Commercial Arbitration, 1991, p 36.
50
231 51-52

532 489 335
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()

31 UNCITRAL Model Law 28
3
(1)

(1)

(2)
533
534
(1)

(2)

535
93
1690
95
1078
(2)
533 64
79 11 1995
2
534
267-268 1988
79 11 1995 2
535 8384 1984
79 11-12

1995 2

349



(1)

(2)

(3)

(legal application of the contract)

536

92
1689
31 28

1 148 228 2

()

536 471 192204
350



UNCITRAL Model Law 28

()

52

UNCITRAL Model Law
2006

537

538

>3 Legislation based on the UNCITRAL Modeaw on International Commercial
Arbitration as adopted in 198&s been enacted, available at
http://www.uncitral.orgdncitral/en/uncitral_texts/arbitration/1985Model_arbitra

tion_status.htm{Last visited Sept. 30, 2012).
538 82 3-40 2007

351

15



539

()

540

%9 |CC LCIA

540 533 4-14
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()

()
541
()
(

)

1.
2003 242

AThe Arbitrators, the parties and t|
are obligated to maintain the confidentially of information coming to their
knowl edge in the cours'® of the arbitral

38(3)

AWhere the peri
provided for by the parties for this purpose has expired or, in the absence of the
provi sion, two months from the terminat
obligation to preserve théocumentations of the proceedings shall cease.

Within this period, any party may request that the arbitrators return the
documents submitted by that party. The arbitrators shall accept the request
provided that it does not breach the confidentially ofaHstral deliberations

>*1 UK Civil Procedure Rule (CPR) 62.10.
>¥2 Spanish Arbittab n  Act 2003, Art. 24(2) fAPrinciples of

Fair Hearingbo.
353



and that the applicants agrees to meet the expenses of the delivery; if
applic®bl eod

(1) 545 546544 (2)
3) (4)
547 (5)

Spanish Arbitration Act 2003, Art. 38(3) fATer
New Zealand Arbitration AcAnarhittaldrbundl Restpr i nt 201
conduct the arbitral proceedings in private.
4> New Zealand Arbitration Act 1996 (Reprint 2011), At 14(B) ) : fAEvery arbitrat
agreement to which this section applies is deemed to provide that the parties and the arbitral
tribunal must not disclosecbn dent i al information. o
New Zeal and Arbitration AcApartyérabarbiradkepr i nt 20 1
tribunal may disclose confidential informatibn
(a) to a professional or other adviser of any of the parties; or
(b) if both of the following maers apply:
(i) the disclosure is necessary
(A)t o ensure that a party has a full opportun
underarticle 18of Schedule 1; or
B)f or the establishment or prot a&thidpagyporof a pat
(C) for the making and prosecution of an application to a court under this Act;
(i) the disclosure is no more than what is reasonably required to serve any of the purposes
referred to in subparagraph (i)(A) to (C); or
(c) if the diclosure is in accordance with an order made, or a subpoena issued, by a court;
(d) if both of the following matters apply:
(i) the disclosure is authorised or required by law (except this Act) or required by a
competent regulatory body (including Newaland Exchange Limited); and
(i) the party who, or the arbitral tribunal that, makes the disclosure provides to the other
party and the arbitral tribunal or, as the case may be, the parties, written details of the
disclosure (including an explanatiof the reasons for the disclosure); or
(e) if the disclosure is in accordance with an order made by
(i) an arbitral tribunal undesection 14D or
(i) the High Courtundes e ct i on 14EO

>’ New Zealand Arbitration Act 1996 (Reprint 2011), Art 14(D):
354



548

Sir P. Neill QC
(Confidentiality in Arbitration, Al, Vol.12, No.3)

549

39.2 (the general
rule is that a hearing is to be in public}®®
62.10 !

fi(1) This section appliesdf o
(@) a question arises in any arbitral proceedings as to whether confidential
information should be disclosed other than as authorised gedéon 14C(a) to
(d)); and
(b) at least 1 of the parties agrees to refer thatstion to the arbitral tribunal
concerned.

(2) The arbitral tribunal, after giving each of the parties an opportunity to be heard, may
make or refuse to make an order allowing all or any of the parties to disclose
confidential information.
*%8 New Zealad Arbitration Act 1996 (Reprint 2011), Art 14(E).
sir P. Neill QC, Confidentiality in Arbitrati
subject which was never debated and could al mo

>%0 UK Civil Procedure Rule (CPR39.2(c).
®“LUKCivii Procedure Rule (CPR) 62.10: @
(1) The court may order that an arbitration claim be heé#ndran public or in private.
(2) Rule 39.2 does not apply.
(3) Subject to any order made under paragraph (1)
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(Thecourt may order that an arbitration claim be heard either in public

or in private) 39.2 (Rule 39.2 does
not apply
4,
5.
(1) (2)
(2)
552

( )

(a) (b)
(
)

(a) the determination of
(i) a preliminary point of law under section 45 of the 1996 Act; or
(i) an appeal under section 69 of the 1996 Act on a question of law arising out of
an award, will be heard in public; and
(b) all other arbitration claims will be heard in private.
(4) Paagraph (3)(a) does not applyito
(a) the preliminary question of whether the court is satisfied of the matters set out in
section 45(2)(b); or

(b) an application for permission to appeal

552 16
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553

(1)
3 (a)
(i)
()
1
2.
2 1 36 1
52
3.
( )
) (
553 17
554 18

0 (a)
(b)

(b)
(€)

554

15
21 4
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UNCITRAL Model Law

()

()

5565

212 1999
358

555



556

81 2578

557

556 166 1

5567

40 3945 1995 11
359



558

33 1
33 41
223 3
33 1

()

1463

2002
36 (Extension of time for
making award) 1

2
559

558 555 214215

“sSingapore Arbitration Law, Art. 36: A(1)Wher e
the arbitration agreement, the Court may by order, unless otherwise agreed by the parties,
extend that timg2)An application for an order under this section may be made:(a)upon notice
to the parties, by the arbitral tribunal; or (b)upon notice to the arbitral tribunal and the other
parties, by any party to the proceedings. (3)An application under this sebtimot be

made unless all available tribunal processes for application of extension of time have been
exhausted.(4)The Court shall not make an order under this section unless it is satisfied that
substantial injustice would otherwise be done.(5)The Coay extend the time for such
period and on such terms as it thinks fit, and may do so whether or not the time previously
fixed by or under the arbitration agreement or by a previous order has expired.(6)The leave of

the Court shall be requiredforanypapal fr om a deci sion of the Cou
360



2011 UNCITRAL Model Law
72 (1)
(2)
( )
( 3) (2)
4,
2012
46 1 2 5%
6
3 1
60 (
56 ) 1 2
3 1
69 ( 65
) () 4 ()
() ()
3
1
()
1.

046 ( ) (@ 6 )
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561

3 6 3
3
6 88 01 13 (88
050868 ( )
50 1 20 19 87 6 24
33 87 6 24
2,
21
00930017621 22

561 555

211212
362



0930011594

81 2578

363



562

93 798

) 91 12 9
92 8 8
33 1 8 18
21 1
92 9
g8 21 92 10 16
99 119
98 10 26 97 27
98 10 12 98 10 16
98 10 21
98 10 26 98 11
13 98 10 12
98 10 26 98 11
13 33 1
10 40 1 4
( )
33 1

33 1 40 1 4 52

562 555 215
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41

223

33

()

31
223

33

33 1

33

365

41

125

33



129

()

563

129

563

366

129 1 2

UNCITRAL Model Law 21
10



UNCITRAL Model Law

UNCITRAL Model Law 21
18

564

367

564

UNCITRAL Arbitration Rules

244

86 122 2008 8

18



565

(
) UNCITRAL
Model Law

UNCITRAL Model Law
(First Working Group Report A/CN.9/216)
566 567
UNCITRAL Model Law

%8 UNCITRAL Model Law
569

565 533 121

A The issues suggested for consideration were:
a prescription period €0

*%" Second Working Groupdport A/CN.9/232

*AThe point of time at which the | imitation pe
the commencement of an arbitration proceeding

*%9 Fifth Working Group Report A/ICN.9/246
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ACommencement of ar Iss othemvise apreed dbye thael i n g s

parties, the arbitral proceedings in respect of a particular dispute commence on
the date on which a request for that dispute to be referred to arbitration is
received by the respondent. 0o

570 UNCITRAL Model Law

571

572
2.

129 1 2 2
137 1 2

"0 Commission Report A/40/17

"1 187. The Commision did naidopt a proposal to include in article 21 a rule providing that

in the case of arbitration administered by an arbitral institution the arbitral proceedings
commenced on the date on which a request for arbitration was received by the arbitral
institution. While some support was expressed for the proposal,the prevailing views was
that,as a result of the wide variety of rules used by different arbitral institutions for the
commencement of arbitral proceedings,including the fact that in some rules the feguest
arbitration need not be received by the institutions,it would be difficult to formulate one
approach to the issue. It was noted that,since article 21 was subject to contrary agreement by
the parties,the purpose of the above proposal could be achigvedpbovision in the
arbitration rules,as is often found in standard rules of arbitral institutions,to the effect that the
arbitral proceedings commenced on the date on which a request for arbitration was received

by the arbitral institution.
>72 555 308
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573 574

575
( )
( )
( )
(
)
()
1.
573 .
96 303 2003 5
574 60 56 2001 2
575 555 308
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1950 29 2 ©o°

1939 27
3
>7 1980 (Limitation Act 1980) 34
(Application of Act and other limitation enactments to arbitratiorg4
1 (This Act

and any other limitation enactment shall apply to arbitration as they apply to
actions in the High Court.) 3

(1)
(2)
578
(The Chartered Institute of
Arbitrators)1988 (Arbitration Rules 1988) 1 1
579

1461

580

7% Article 29(2) Arbitration Act 1950 : An arbitration is deemed to be commenced when one
party to the arbitration ageenent serves on the other party a notice which requires the
appointment of an arbitrator,or,when he is designated in a contract,serves a notice which
requires the party to submit the dispute to such arbitrator vide Limitation Act 1939,s. 27(3).

s Byrne v. Van

Tienhoven (1880) 5 CPD 344).

"8 For the purposes of this Act and of any other limitation enactment an arbitration shall be
treated as being commenced (a) when one party to the arbitration serves on the other party or
parties anotice requiring him or them to appoint an arbitrator or to agree to the appointment
of an arbitrator; or (b) where the arbitration agreement provides that the reference shall be to a
person named or designated in the agreement, when one party to ttati@ntserves on the

other party or parties a notice requiring him or them to submit the dispute to the person so
named or designated.

®*The Chartered Institute of Arbitrators, Arbit
of Arbitration 1. Anypersowwi shi ng t o commence an arbitration
shall send to the other party (Athe Responde
Request o) which shall include, or be accompani e
commenceonth date of receipt by the Respondent of

580 Cour de cassation, Th. civ., 30 mars 2004, Rev. arb. 977 (2005), note J. Pellerin.
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581
2

(Conduct of arbitration
proceeding) 1044 *®3Commencement of arbitral proceedings)

(Unless otherwise agreed

by the parties, the arbitral proceedings in respect of a particular dispute
commence on the date on which a request for that dispute to be referred to
arbitration is received by the respondent. The request shall state the names of
the parties, the subjeatatter of the dispute and contain a reference to the
arbitration agreement.)

S.

2003 29 (Commencement of arbitral proceedings and
interruption of limitation)

(Unless otherwise agreed byetparties, the arbitral proceedings in respect of
a particular civil dispute commence on the date on which one party gave the
other party notice to refer that dispute to the arbitral proceedings)

6.

%81 Swiss Rules of International Arbitration (Swiss Rules), January 2006, Article 2 (NOTICE,
CALCULATI ON OF PERI ODS OF TI ME) : A 1. For the
including a notification, communication or proposal, is deemed to have been received if it is
physically delivered to the addressee or if it is delivered to its habitual resig#dace of
business or mailing address, or, if none of these can be found after making reasonable inquiry,
t hen at t heknavd dksidersesce plate df business. Notice shall be deemed to
have been received on the day it is so delivered. 2hegourposes of calculating a period of

time under these Rules, such period shall begin to run on the day following the day when a
notice, notification, communication or proposal is received. If the last day of such period is an
official holiday or a norbusiness day at the residence or place of business of the addressee,
the period is extended until the first business day which follows. Official holidays or
nonbusiness days occurring during the running of the period of time are included in
calculating theperiod. 3. If the circumstances so justify, the Chambers may extend the
time-limits provided in Section | (Introductory Rules) and Section Il (Composition of the
arbitral tribunal), as well as any tishei mi t s t hat they have set. 0

®82 German arbitration la998, Section 1044.
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pu



(Commencement of

Arbitration Proceedings) 583

(Unless otherwise agreed by the

parties, the arbitration proceedings in respect of a particular dispute shall
commence on the date on which a request for that dispute to be referred to
arbitration is eceived by the respondent.)

7.

2011 21 2006
UNCITRAL Model Law (1)
( 2) 1 21

10
8.
9 10
11 13

10
()
1.

S 3333
9.01

83 Arbitraiton Act 2002, Article 9.
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Unless otherwise agreed by the parties, the arbitral proceedings in respect of
a particular dispute commence on the date which a request for that dispute to be
re ferred to arbitration is received by the respondent.

g é
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UNCITRAL Model Law

()

()

375



()

1.
1996 67
68
2.
(1)
584 1482
1482
1489

(la sentence n'est pas susceptible d'appel sauf vatontéaire des
parties)

(2)

584 Loquin, E Perspectives pour une réforme des voies de recours en matiere d'arpitrage

Rev. arb. 321 (1992).
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1496
1486

(1)

1522
(par convention spéciale, les parties peuvent
a tout moment renoncer expressément au recours en annulation)

1522 (converion spéciale)

585

1522 2 1520
(dans ce cas, les parties peuvent

toujours faire appel de I'ordonnancex#quaturpour I'un des motifs prévus
I'article 1520) 1958

1519

(2)

1526

1526

%85 Cour de cassation, Th. civ., 29 juin 2007, Rev. arb. 645 (2007).
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(le
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°% German Civil Procdure Code, Chapter VIl Recourse against award, Section 1059,
Application for setting aside:
(1) Recourse to a court against an arbitral award may be made only by an application for
setting aside in accordance with subsections 2 and 3 of this section.
(2) An arbitral award may be set aside only if:
1. the applicant shows sufficient cause that:

a) a party to the arbitration agreement referred to in sections 1029 and 1031 was
under some incapacity pursuant to the law applicable to him; or the said
agreements not valid under the law to which the parties have subjected it or,
failing any indication thereon, under German law; or

b) he was not given proper notice of the appointment of an arbitrator or of the
arbitral proceedings or was otherwise unable to ptdse case; or

c) the award deals with a dispute not contemplated by or not falling within the
terms of the submission to arbitration, or contains decisions on matters beyond
the scope of the submission to arbitration; provided that, if the decisions on
matters submitted to arbitration can be separated from those not so submitted,
only that part of the award which contains decisions on matters not submitted to
arbitration may be set aside; or

d) the composition of the arbitral tribunal or the arbitralcpdure was not in
accordance with a provision of this Book or with an admissible agreement of the
parties and this presumably affected the award; or

2. the court finds that
a) the subjeetnatter of the dispute is not capable of settlement by arbitratider un
German law; or
b) recognition or enforcement of the award leads to a result which is in conflict
with public policy (ordre public).
(3) Unless the parties have agreed otherwise, an application for setting aside to the court
may not be made after thre@nths have elapsed. The period of time shall commence
on the date on which the party making the application had received the award. If a
request had been made under section 1058, thelitmieshall be extended by not
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more than one month from receipt thie decision on the request. No application
enforceable by a German court.

(4) The court, when asked to set aside an award, may, where appropriate, set aside the
award and remit the case to the arbitral tribunal.

(5) Setting aside the arbitral award shiallthe absence of any indication to the contrary,
result in the arbitration agreement becoming operative again in respect of the
subjectmatter of the dispute.
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